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faces a dilemma. In
those circumstances,
the Bounds of Advocacy
ultimately recommends
that the lawyer
withdraw from further
representation of such
a client. Another option,
with understanding and
A. Irving
consent of the client,
may be to request the
appointment of a neutral third party to assist in
resolving a child related dispute. This avenue is
also consistent with our responsibilities to the legal
system in promoting amicable settlements of
family disputes, preserving familial relationships,
and mitigating potential harm to children. 5
This article will explore the use, functions, and
differences between a Guardian ad Litem and a
Social Investigator in cases involving contested
children’s issues.

Attorneys practicing in
the realm of domestic
relations will probably
agree that some of the
most emotional and
litigated areas of the
practice involve disputes
surrounding the creation
or the modification
T. Farquhar
of a parenting plan.
These cases present
challenges given that a lawyer is bound to abide
by the client’s decisions concerning the objectives
of representation. 1 While zealous advocacy
requires the attorney to advance their client’s
stated interests, in cases involving disputed child
issues, the attorney should be equally concerned
with how the client’s expressed wishes affect
the well-being of their children.2 The Family
Law Section of the Florida Bar suggests in the
Bounds of Advocacy, that it is consistent with
traditional advocacy and client loyalty principles
to consider the best interests of the child due
to the fundamental obligation the client has to
promoting their children’s wellbeing.3

Guardian ad Litem
In an action involving the creation, approval, or
modification of a parenting plan, the court may
appoint a guardian ad litem for a child if it is in the
child’s best interest.6 However, guardian ad litems
shall be appointed in actions involving wellfounded allegations of child abuse, abandonment,
or neglect so long as said allegations are verified.7
The court has inherent authority to appoint a
guardian ad litem.8 The court also has the inherent
authority to tax costs and fees of the guardian ad
litem to the parties.9 The role of the guardian ad
litem is to protect the best interests of children as
“next friend of the child, investigator or evaluator.”10

The Florida Supreme Court has recognized
the inherent conflict that may arise in disputed
custody cases stating, “[t]the traditional adversarial
process is detrimental to children because it
drives parents farther apart at the time their
children need them to work together to restructure
their system of parenting.”4 If a client takes an
immutable position on children’s issues grounded
in bad faith, or advanced solely for leverage or
revenge, an ethical and conscientious attorney
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A guardian ad litem promotes the best interest of
the child, not necessarily the stated interests
of the child. Contrast this role with that of an
attorney ad litem, who is a child’s attorney with the
attendant responsibility to represent the child’s
stated interest and owes the same duty of loyalty
and confidentiality to the child as they would
to an adult client.11 A guardian ad litem, once
appointed, is a party in the case to which they are
appointed from the date of appointment until the
date of discharge.12 A guardian ad litem may be
a person certified by the Statewide Guardian Ad
Litem Program, certified by a not-for-profit legal
aid organization, or an attorney in good standing
with The Florida Bar.13

v. Betz,19 and wrote that although Betz dealt with
the role of the guardian ad litem at the trial level,
the observations as to the proper function of the
guardian ad litem were relevant to the issues in
Perez.20 The Third District also quoted Betz as
follows: “[a] guardian ad litem may be an attorney,
but an attorney who performs the functions of a
guardian ad litem does not act as an attorney and
is not to participate in the trial in an adversarial
fashion such as calling or examining witnesses or
filing pleadings or briefs.”21 If the guardian ad litem
feels they need an attorney (ostensibly to conduct
any of the enumerated actions recited in Fla. Stat.
§ 61.403), they should approach the appointing
court for permission to retain counsel. 22 This
procedure should not be confused with situations
when the child is the real party in interest, such
as when a minor is bringing suit against another
party. In these cases, the guardian ad litem does
act as an advocate or alter ego for the child. But,
the guardian ad litem does not become a party
to the case in those situations.23 Judge Sorondo,
in a special concurring opinion in Perez, reaches
the same conclusion as the majority through a
different analysis. He points out that the original
version of Fla. Stat. § 61.403 (1990) stated that a
guardian ad litem “shall act as a representative of
the child.” When Fla. Stat. §61.403, was amended
in 1994, the legislature struck the language
“representative of the child” replacing it with “[a]
guardian ad litem when appointed shall act as next
friend of the child, investigator or evaluator, not as
attorney or advocate but shall act in the child’s
best interest. (Emphasis added). The legislature
also amended Fla. Stat. § 61.401 in 1994, by
adding language authorizing the court to appoint
legal counsel for the child to act as attorney or
advocate (i.e. attorney ad litem). Judge Sorondo
says that a guardian ad litem is not a “party” as
that term is defined in Black’s Law Dictionary.24
Thus, since the legislature grants a guardian ad
litem party status, it may also properly limit its

There is understandable confusion about the
role that a guardian ad litem plays in a case given
that they are party to the case, yet they are not
litigants entitled to litigate disputed issues. In
Millen v. Millen,14 the trial court erred in allowing
a non-attorney guardian ad litem to question a
witness.15 The Third District noted that Fla. Stat.
§ 61.403(7) (2010) does not grant non-attorney
guardians the right to practice law.16 The case
does not answer the question of whether it
would nonetheless have been permissible for an
attorney guardian ad litem to question the witness.
Further, Fla. Stat. § 61.403, titled “Guardians ad
litem; powers and authority” repeatedly states
the types of actions that a guardian ad litem may
undertake in a case “through counsel”. These
enumerated actions include: requesting orders
for examination of parties or the child; filing
such pleadings, motions or petitions for relief
as the guardian ad litem deems appropriate;
participating in all depositions, hearings and
other proceedings in the action; and compelling
attendance of witnesses.17 These actions would
constitute the practice of law for all but a pro-se
litigant. The Third District’s holding in Perez v.
Perez18 addressed whether a guardian ad litem
may appear in appellate proceedings. However,
in a footnote, the court cites, with approval, a
case from the Supreme Court of Nebraska, Betz
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all depositions, hearings, and other proceedings
in the action, and may compel attendance of
witnesses. 32 The guardian ad litem must be
provided with copies of all pleadings, notices,
and other documents filed in the action and is
entitled to reasonable notice before any action
affecting the child is taken by the parties, their
counsel, or the court.33 A guardian ad litem has a
fundamental duty to review the court file and any
other potentially relevant judicial proceedings.34

CONTINUED, FROM PAGE 21

role, forbidding it to act in a certain way, i.e. as an
advocate for the child.25
A guardian ad litem is, in essence, an investigator
for the court whose “role is to discover, analyze
and communicate facts to the judge which will
assist the trial court in the performance of its duty
to determine the best interest of children…”26 The
only powers a guardian ad litem may exercise
without separate counsel are the authority to
investigate the allegations in the pleadings
affecting the child; interview interested parties
to the litigation; and, the authority to make written
or oral recommendations to the court. 27 The
guardian ad litem has the duty to file a written
report, which may contain the wishes of the child,
at least 20 days prior to the day it is presented
to the court.28 Through counsel, the guardian
ad litem may also petition the court for an order
directing a specified person or organization
to allow the guardian ad litem to inspect and
copy any records and documents relating to the
child, the child’s parents, other custodial persons
or household members with whom the child
resides.29 In practice, it is most common that the
order appointing the guardian ad litem would
grant the guardian ad litem authorization to obtain
records related to the child obviating the need
for the guardian ad litem to act through counsel
to obtain the child’s records. Through counsel,
the guardian ad litem may request the court to
order expert examinations of the child, the child’s
parents, or other interested parties in the action.30
In practice, the guardian ad litem commonly
files a report recommending such examinations
that may be followed up by motion of a party’s
attorney or, after hearing, sua sponte ordered by
the court. Through counsel the guardian ad litem
may file such pleadings, motions, or petitions for
relief as deemed necessary to carry out his or her
duties.31 Through counsel, the guardian ad litem
is entitled to be present and may participate in
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Just as the guardian ad litem is not a party in
the traditional sense, they are also not subject to
the same discovery requirements as a litigant to
a case. In Metcalfe, the Third District upheld the
trial court’s denial of the husband’s discovery
requests to the guardian ad litem.35 The guardian
ad litem has a strict duty to maintain all information
received through a court order directed at third
parties as confidential except for information that
in the guardian ad litem’s discretion, is disclosed
in her or his written report.36 The Metcalfe Court
noted the guardian ad litem filed and served the
parties with a copy of the report which disclosed
all of the people he had interviewed. Thus the
husband was free to interview or depose any
of those people.37 It is a violation of procedural
due process and reversible error for a court to
not allow a party to cross-examine a guardian ad
litem.38 A guardian ad litem report is, by necessity,
usually going to contain hearsay. The act of filing
the report does not place the report in evidence
at a subsequent hearing. Hearsay rules contained
in the Florida Evidence Code apply to Fla. Stat.
§ 61.403. Accordingly, when a guardian ad litem
attempts to testify to hearsay statements and a
valid hearsay objection is raised, that objection
should be sustained.39 A guardian ad litem does
not meet the criteria of qualified staff or specified
professionals outlined in Fla. Stat. §61.20(2)(2014)
applicable to social investigations that would
allow the court to consider the report without
regard to the technical rules of evidence.40 Trial
continued, next page
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courts have been repeatedly cautioned to not
abdicate its authority or delegate decision making
authority to the guardian ad litem.41

b. A child-placing agency licensed under
section Fla. Stat. § 409.175;
c. A psychologist licensed pursuant to Chapter
490, Florida Statutes; or

Social Investigators

d. A clinical social worker (“LCSW”), marriage and
family therapist, or mental health counselor
(“LMHC”) licensed pursuant to Chapter 491,
Florida Statutes.

Like Guardian ad Litems, Social Investigators
investigate and make recommendations
concerning the best interest of the child(ren). The
practitioner should be aware that the statutory
and procedural rules differ between the two.

Generally, a party will file a motion with the court
for the appointment of an investigator. Barring
an objection to the motion, often the parties
either agree to the appointment of a particular
social investigator or, the parties agree that an
investigator is necessary but disagree on the
particular investigator to be appointed. The
latter generally requires court intervention. Upon
appointment, an order shall include, among other
things, contact information for the investigator as
well as the parties, and identify the specific issues
which are to be the focus of the investigation.43

Once a parenting plan is at issue, the court is
empowered to order, in its discretion, a “social
investigation and study concerning all pertinent
details” not only relating to the child(ren), but
also each parent. Florida Statute § 61.20 governs
“[s]ocial investigations and recommendations”
regarding parenting plans.
After considering Fla. Stat. § 61.20, one must
refer to Fla. Fam. L.R.P. 12.364 which sets forth the
rules applicable to social investigations. There
are two other Family Law Rules of Procedure
that address “examinations” but neither applies
to social investigations, Fla. Fam. L.R.P. 12.360 and
Fla. Fam. L.R.P 12.363.

Unless a party is found indigent and DCF
is appointed under the narrow parameters
mentioned above, costs for the appointment of a
social investigator are borne to the parties either
in such proportion as the court deems appropriate
or by agreement between the parties.44

Fla. Fam. L.R. P. 12.364 clearly provides the
grounds upon which a practitioner may apply
to the court for an appointment of a social
investigator. The rule states that “[w]hen the
issue of timesharing, parental responsibility,
ultimate decision-making, or a parenting plan
for a minor child is in controversy, the court, on
motion of any party or the court’s own motion
may appoint an investigator under section 61.20,
Florida Statutes.”42

Once the social investigation is complete,
the social investigator “shall prepare a written
study concerning the issues relative to the best
interest of the child along with the evaluator’s
recommendations.” 45 The investigator must
provide a copy of the written study to all parties
(including a guardian ad litem if appointed), and
shall likewise furnish a copy to the court. Barring
an extension by the Court, the study shall be
provided 30-days in advance of any hearing at
which the Court is to consider the written report.46

The qualifications for appointment of a social
investigator arise from Fla. Stat. § 61.20(2). Those
individuals that may serve as a social investigator
are:

The practitioner should note that the rule of
procedure states that a “copy” shall be “furnished,”
as opposed to “filed and served.” Generally,
the social investigator will e-file a “Notice of

a. A “qualified staff of the court (which may
include the Department of Children and
Families (“DCF”), provided the moving party
is indigent and the court does not have
qualified staff to perform the investigation);
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guardian ad litems and social investigators may
assist the court, and the parents, in reaching
outcomes that promote the best interests and
well-being of children who are the subjects of
their parent’s litigation.

CONTINUED, FROM PAGE 23

Completion of Social Investigation” and will email
the report to the parties directly.47
The “technical rules of evidence do not exclude
the study from consideration.”48 Therefore, the
practitioner should be aware that any hearsay
statements included in the report may be
considered by the court. However, the court’s
consideration of the report is not automatic once
the report is complete. In fact, the report must
be provided to the parties in advance of any
hearing so they may determine whether any
testimony to corroborate or rebut its contents is
necessary.49 Simply put, it could be asserted by
counsel that the study is admissible at a hearing
as an exception to the hearsay rule, provided the
study was provided at least 30-days in advance of
the hearing. Note how this is different from reports
authored by a guardian ad litem as discussed
above.50 Of course, the parties may stipulate to
both the admissibility of a report by the guardian
ad litem or a study by the social investigator.
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The parties, after reviewing the report, may
require the social investigator to testify in the matter
concerning his or her recommendations. The social
investigator may even be ordered to produce his
or her file to a second investigator for review if the
court desires a second opinion.51 Regardless of
the contents of the study, its admissibility, or the
investigator’s testimony, the Court is not bound to
adopt the recommendations of the investigator.52
Ultimately, in determining the best interest of the
child(ren), the Court must consider the totality of
the evidence when rendering a decision.
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